STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ESTATE OF FLORA KENI STON,

| nt ervenor.

DREKA ANDREWS, )
)
Petitioner, )
)

VS. ) Case No. 01-1185
)
DEPARTMENT OF BANKI NG AND )
FI NANCE, )
)
Respondent , )
)
and )
)
)
)
)
)

RECOVMENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Adm ni strative Hearings, conducted the final hearing in
Tanpa, Florida, on May 15, 2001.

APPEARANCES

For Petitioner: Denise Dougl as
Qual i fied Representative
2616 Jetton Avenue
Tanpa, Florida 33629

For Respondent: Staci A. Bienvenu
Assi stant General Counsel
Departnment of Banking and Fi nance
Suite 526, Fletcher Building
101 East Gai nes Street
Tal | ahassee, Florida 32399-0350

For Intervenor: no appearance



STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to the
previously uncl ai med property held by Respondent in the form of
cash realized fromthe sale of 24 shares of AT&T.

PRELI M NARY STATEMENT

By Notice of Intent dated February 27, 2001, Respondent
stated that it intended to issue a final order awarding certain
uncl ai med property to Intervenor, not Respondent. Petitioner
tinmely requested a hearing.

On April 13, 2001, Intervenor filed a Mdtion to Intervene,
whi ch the Adm nistrative Law Judge granted by order entered
April 16, 2001.

After successfully opposi ng Respondent's notion to continue
the final hearing, Intervenor filed a Mdtion for Permi ssion to
Appear Tel ephonically on May 11, 2001. By order entered the
sanme day, the Administrative Law Judge denied the notion,
expl aining that the hearing roomdid not have a tel ephone and
i nadequate tine remai ned to change the | ocation of the hearing,
whi ch was schedul ed to start in four days.

At the hearing, Petitioner called no wi tnesses and offered
into evidence no exhibits. Respondent called two w tnesses and
offered into evidence one exhibit, which was adm tted. The sole
exhibit is a copy of Respondent's file.

The parties did not order a transcript.



FI NDI NGS OF FACT

1. Oiginally residents of New Hanpshire, the now deceased
Flora and WIIliam Keni ston vacationed annually in Tanpa. During
their visits, they became good friends with Herman Ortmann. At
sone point, M. Otnmann suggested to M. and Ms. Keniston that
they share his home with him-rent-free--during their annual
Septenber-to-April stay in Florida. The Kenistons accepted his
suggestion and, for five or six winters, occupied M. Otmann's
honme, which is |ocated at 3102 Paul Avenue.

2. M. Otmann died on March 8, 1966. In his wll,

M. Otmann left five dollars to his son and the residue of his
estate to Petitioner, who was his cousin. On Decenber 19, 1966,
Petitioner, as executrix of M. Otmann's estate, conveyed al
interest in the Paul Avenue property to M. Keniston for $5500.
On the sane date, M. Keniston conveyed the fee sinple interest
in the Paul Avenue property, subject to a life estate in
hinself, to Petitioner and her husband.

3. After the sale of the Paul Avenue property, Petitioner
hel ped t he Kenistons, who did not have a car, with many chores,
such as taking themto buy groceries, attend church, and get
hair cuts. On Novenber 15, 1975, M. Keniston died.

4. Following M. Keniston's death, Petitioner hel ped
M's. Keniston, who no longer had a legal interest in the Pau

Avenue property, find a new residence in a home shared by



several unrelated adults of simlar age. Petitioner testified
that Ms. Keniston |ived several years in this honme; however,

her death certificate states that she died on COctober 4, 1976--

| ess than one year after the death of her husband. By operation
of law, Petitioner and her husband acquired the fee sinple
interest in the Paul Avenue residence upon M. Keniston's death,
and Petitioner remains in the house today.

5. Wen Ms. Keniston noved fromthe Paul Avenue property,
she handed Petitioner two certificates evidenci ng ownershi p of
12 shares, each, in American Tel ephone and Tel egraph Conpany
(ATT). Ms. Keniston instructed Petitioner to use these stock
certificates to pay for Ms. Keniston's funeral and "keep the
rest." However, Ms. Keniston, who was the sole registered
owner of both certificates, never executed any instrumnent
transferring an interest in these certificates to Petitioner.
After delivering the certificates to Petitioner, Ms. Keniston
continued to receive and cash her nonthly dividend checks of
approxi mately $28.

6. After Ms. Keniston's death, Petitioner bought her a
casket and paid for the funeral, at a total cost of about $3000.
Petitioner retained the original stock certificates, but, after
obtaining | egal advice, determ ned that the she could not sel
the certificates due to the absence of an assignnent.

Petitioner did not file a claimagainst the estate of



Ms. Keniston for reinbursement of the $3000, and Petitioner has
not ot herw se been reinbursed for these expenses. Petitioner
has retained the original stock certificates.

7. At sone point, ATT transferred either the stock--
presumably by repl acenent stock certificates--or its cash
equi val ent to Respondent as unclai med property; the value of the
property at the tine of the transfer was $1154.70. |f ATT
transferred the stock to Respondent, Respondent has since sold
it. E ther way, Respondent maintains the cash derived fromthe
sale of the ATT stock in a noninterest-bearing account. Due to
periodi c paynents received since its transfer to Respondent--
probably dividend paynents earned prior to Respondent's sal e of
t he stock--the current value of the account is $3081. 04
(Account).

8. Ms. Keniston died intestate. By Oder of Summary
Adm ni stration entered May 24, 2000, the Hillsborough County
Circuit Court, Probate Division, ordered an i nmedi ate
di stribution anong four persons of Ms. Keniston's assets, which
consi st of the Account. The order states that all interested
persons were served with notice of the hearing or waived notice
of the hearing, even though neither Petitioner nor Respondent
seens to have received notice of the hearing. The order

acknow edges that Respondent hol ds the Account and authorizes



persons hol ding any property of the decedent to transfer it,
pursuant to the order.

9. On June 16, 2000, the representative of the four heirs
naned in the probate order filed with Respondent a clai mof
ownership of the Account. On June 1, 2000, Petitioner filed
wi th Respondent a claimof ownership of the Account.

Determ ning that Ms. Keniston was the actual owner of the
Account, Respondent concluded that her four heirs were entitled
to the Account.

10. On May 8, 2001, Respondent filed with the probate
court a Motion to Vacate Order and Reopen Sunmary
Adm ni stration. The probate court had not taken any additiona
action by the time of the final hearing in this case.

CONCLUSI ONS OF LAW

11. The Division of Administrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
717.126, Florida Statutes. (Al references to Sections are to
Florida Statutes.)

12. Section 717.124 authorizes persons claimng an
interest in unclainmd property to file a claimw th Respondent
for the property. Section 717.126 provides that the burden of
proof is on the claimant to prove his entitlenent to the

property by a preponderance of the evidence.



13. Section 717.1242 provides:

(1) It is and has been the intent of the
Legi sl ature that, pursuant to

S.

26.012(2)(b), circuit courts have

jurisdiction of proceedings relating to the
settlenent of the estates of decedents and

ot

her jurisdiction usually pertaining to

courts of probate. It is and has been the
intent of the Legislature that, pursuant to

S.

717.124, the departnent determ nes the

nerits of clainms for property paid or
delivered to the departnment under this
chapter. Consistent with this |egislative
intent, any estate or heir of an estate
seeking to obtain property paid or delivered
to the departnent under this chapter nust
file aclaimwth the departnent as provided
ins. 717.124.

(2) Should any estate or heir of an estate
seek to obtain or obtain an order froma
circuit court sitting in probate directing
the departnent to pay or deliver to any
person property paid or delivered to the
departnent under this chapter, the estate or
heir nmay be ordered to pay the departnment
reasonabl e costs and attorney's fees in any
proceedi ng brought by the departnent to
oppose, appeal, or collaterally attack the
or der.

14. Section 717.1242 vests exclusive jurisdiction in

Respondent,

as opposed to circuit court, to determ ne the

ownershi p of property that has been transferred to Respondent.

Any anmbiguity left after the first two sentences of Section

717.1242(1)

717.1242(1),

clainms to Respondent for

Section 717.

is dispelled by the third sentence of Section

which directs "heirs" and "estates" to take their

1242(2), which provides Respondent with specific

uncl ai med property in its custody,

and



relief if it nmust participate in the circuit court action to
oppose a probate order awardi ng uncl ai ned property.

15. Petitioner's claimto the Account arises out of the
ci rcunstances surrounding the transfer of the stock certificates
prior to Ms. Keniston's death. Cdearly, Ms. Keniston did not
intend a present, unconditional transfer when she gave the
certificates to Petitioner; otherw se, she would not have
continued to receive the dividends derived fromthe shares. The
conditions attached to the transfer were that Petitioner should
pay for Ms. Keniston's funeral expenses and then use the val ue
of the stock to pay these expenses, keeping anything remaining
after these expenses were paid.

16. By agreement, after paying Ms. Keniston's funeral
expenses, Petitioner would occupy two roles as to the stock.
She woul d be a secured creditor, to the extent of the funeral
expenses, and she would be an owner, to the extent of any
remai nder. The small difference between the value of the
Account and the cost of the funeral characterizes nearly all of
Petitioner's claimas that of a creditor.

17. Section 732.701(1) requires a witten agreenent,
wi tnessed by two persons, for a person to enter an enforceable,
bi ndi ng agreenent to make a wll or give a devise.

18. Section 733.710(1) limts the liability of a persona

representative or beneficiary to a creditor of the decedent to



two years after the decedent's death. Section 733.710(3)
provi des that Section 733.710(1) does not apply to "the |lien of
any person in possession of personal property.”

19. Section 733.702(1) requires that no claimfor "funeral
or burial expenses" is binding on the estate, personal
representative, or beneficiary, unless filed within three nonths
after the first publication of the notice of adm nistration or,
as to any creditor required to be served, 30 days after the date
of service of notice to the creditor. Section 733.702(3) bars
all clainms not tinely filed, unless the court extends the filing
period, and the court may do so for "fraud, estoppel, or
insufficient notice of the clains period.”

20. Section 733.212(4)(a) requires that a personal
representative "shall pronptly make a diligent search to
determ ne the nanmes and addresses of creditors” and serve on
them a copy of the notice of adm nistration.

21. This case presents an clear jurisdictional issue. |If
the asset were within the jurisdiction of the probate court,
Petitioner's claimwould be subject to exam nation under the
statutes descri bed above. The small, residual portion of her
claimas an owner of $81.04 would fail under the statute
prohibiting unwitten contracts to nmake devises. The |arger
portion of her claimas a creditor in the anount of $3000 woul d

fail unless the probate court exercised its discretion to



enlarge the period for Petitioner to file a claim Petitioner
timely filed a claim and the court ordered that the claimbe
pai d.

22. However, the asset is not in the jurisdiction of the
probate court; it is in the jurisdiction of Respondent. And the
Legi slature has clearly reserved to Respondent the disposition
deci sion. The statutes governing probate provide a carefully
considered franework for resolving this matter, but application
of themin this case would defeat the | egislative division of
responsibilities between the courts and Respondent. The
Legislature did not intend that Respondent determ ne ownership
of uncl ai med property using, when applicable, the principles
governi ng probate, but that Respondent nmake this determ nation
based on its own principles.

23. Wthout regard to probate law, Petitioner is entitled
to the Account as the equitable owner. Ms. Keniston gave
Petitioner the stock to pay for funeral expenses, wth
Petitioner keeping any residue. Respondent should therefore
deliver the Account to Petitioner.

24. Respondent and I ntervenor have each sought sanctions
agai nst the other. Intervenor filed the first such notion on
May 29, 2001, primarily due to Respondent's handling of the

case. Respondent filed the second such notion on June 4, 2001,
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primarily due to the first notion. The Admi nistrative Law Judge

deni es both notions.

RECOMVENDATI ON

It is

RECOVMENDED t hat the Departnent of Banking and Fi nance
enter a final order awardi ng the Account to Petitioner.

DONE AND ENTERED this 14th day of June, 2001, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of June, 2001.

COPI ES FURNI SHED

Honor abl e Robert F. M1 Iigan
Ofice of the Conptroller
Department of Banking and Fi nance
The Capitol, Plaza Level 09

Tal | ahassee, Florida 32399-0350

Robert Beitler, General Counsel
Depart ment of Banki ng and Fi nance
Fl etcher Building, Suite 526

101 East (Gaines Street

Tal | ahassee, Florida 32399-0350
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Deni se Dougl as

Qualified Representative
2616 Jetton Avenue
Tanpa, Florida 33629

Staci A. Bienvenu

Assi stant General Counsel

Depart ment of Banki ng and Fi nance
Fl etcher Building, Suite 526

101 East (Gai nes Street

Tal | ahassee, Florida 32399-0350

Li nda Dunphy, Esquire

Post O fice Box 16008
West Pal m Beach, Florida 33416

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order nust be filed with the agency that

will issue the final order in this case.

12



